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Introduction facilitate a just determination of the caseTo facilitate that
laudatory purpose, the doctrine provides an evidentiary privi-
Oftentimes, situations arise when several servicememberdege to protect confidential communications among the co-
become the focus of a criminal investigation or face the pros-accused and their counsel. In effect, it extends the attorney-cli-
pect of a court-martial. Under such circumstances, defenseent privilege to cover not just the attorney and client, but also
counsel may wish to pursue a mechanism by which they carall co-accused and their attorneys. Further, formal joint defense
share important information, increase the level of cooperation,agreements provide a means of memorializing the exact terms
work to present a coherent and consistent defense, share thaf the common defense relationship, prior to entering into such
expense of expert withesses or consultants, and generallyn arrangemerit.
present a unified frorit. However, defense counsel may be hes-
itant to do so for fear of disclosing confidential communica-  Although commonly seen in federal drug and white collar
tions or tipping off the prosecution to trial strategy. crime case8,such as corporate, environmerstahd procure-
ment fraud prosecutiorighe joint defense privilege and for-
The joint defense privilederovides an effective means by malized joint defense agreements rarely appear in the military
which attorneys representing multiple clients can pool justice system. Because the military courts recognized the priv-
resources to meet a common legal threat. Indeed, the doctrine’dege over twenty years ag@nd the military rules of evidence
“purpose is to encourage interparty communications such thatspecifically provide for the privilegethe paucity of relevant
the parties receive effective legal representation as well as tanilitary case law suggests that the privilege is relatively

1. Paul L. Perito, et. alJoint Defense Agreements: Protecting the Privilege, Protecting the Fdt@em. Just. 6 (Winter 1990); Gerald F. Uelmenhe Joint
Defense Privilege: Know the RisHs} Limic. 35, 38 (Summer 1988).

2. The joint defense privilege has also been referred to as the “common interest privilege” and the “pooled informaiof bitteMegan-Racine Assoc., Inc
189 B.R. 562, 570 n.4 (Bankr. N.D.N.Y. 1995). Further, the joint defense doctrine has been referred to as “the ‘alliedbletniger” ABA Comm. on Ethics and
Professional Responsibility, Formal Op. 95-395 (1995).

3. Inre Megan-Racine Assoc., 189 B.R. at 53&e alsdJnited States v. DeNardi Corp., 167 F.R.D. 680, 686 (S.D. Cal. 1996) (“The rationale for the privilege is
clear: Persons who share a common interest in litigation should be able to communicate confidentially with their regpeetyse atd with each other, to more
effectively prosecute or defend their claims.”); N@eparating The Joint-Defense Doctrine from the Attorney-Client Privig®)@&x. L. Rev. 1273, 1280 (1990)
[hereinafter Note] (“The policy underlying the joint-defense privilege, then, is to promote the general efficiency of legahtafion by giving parties the tactical
advantage of access to information in the possession of others.”).

4. Many lawyers are no longer satisfied with informal, oral agreements and are insisting that the entire agreement twewetingedMiichael G. Scheininger
& Ray A. AragonJoint Defense Agreemen0 Limic. 11 (1994). Two legal commentators suggest that the terms of the agreement include:

that the parties share a common interest; that the information exchanged falls within the attorney-client privilege andwebdogtrine;
that information is being exchanged solely to further common interests in connection with a particular matter; that infeanmatidre dis-
closed to third parties without the express consent of the party providing the information; that if any party receivesia subtioe legal
demand for materials provided under the agreement, that party must give notice to the party who provided the materfstytiatenuired
to share all information; and that nothing in the agreement precludes independent and separate representation of st tleshé@iarlient.
Thomas W. Hyland & Molly Hood Craid\ttorney-Client Privilege and Work Product Doctrine in the Corporate Se®@@er. CounseLJ. 553, 561-62 (Oct. 1995).

5. Robert S. Bennettoreword to the Eighth Survey of White Collar CrjrB@ Au. Crim. L. Rev. 441, 442, 450-51 (19933ee alsdcheininger & Aragorsupra
note 4, at 11 (Joint defense agreements “have become a staple of white collar litigation.”).

6. Francis J. Burke Jr., et @&Responding to a Government Environmental Investigation: Shaping the D&émsez. L. Rev. 509, 538 (1992).
7. Many defendants in the Operation Ill Wind prosecutions entered into joint defense agreSeehtsy Pasztor, WHEN THE PENTAGON WAS FOR SALE 283, 287
(1995). Operation Il Wind was the DOJ’s most successful procurement fraud prosecutorial effort, generating convictipfivefridividuals and six corporations

and over $225 million in fines. Michael S. McGaiyinning The War on Procurement Fraud: Victory at What Pri@&ZbLum. J. L. & Soc. Pross. 249, 277 (1993).

8. United States v. Brown, 20 C.M.R. 823 (A.F.B.R. 1955) (recognizing the privilege, but determining it did not applyeupaigictidar facts of this case).
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unknown within the military legal community. This article
seeks to inform military attorneys of the joint defense doctrine’s  The privilege is not invoked when a single attorney repre-
current legal status and to highlight its various advantages angents multiple partiésor when multiple defendants without
dangers. their attorneys present shared informatidrizurther, the joint
defense privilege is not automatically triggered merely because
The Joint Defense Privilege an attorney represents one of several coact¢tisewhen that
attorney interviews an unrepresented potential codeferielant.
The joint defense privilege is an extension of the attorney Further, the privilege does not protect confidential business
client privilege and “protects communications between an indi- communications in which legal concerns are peripHéral.
vidual and an attorney for another when the communications
are ‘part of an on-going and joint effort to set up a common  The privilege applies to both civil and criminal ca¥esnd
defense strategy?® The privilege “only protects communica- it first appeared in published case law in 187 The privilege
tions between joint defense attorneys, or between a jointwas subsequently recognized in published decisions by the
defense member (i.e., a target or defendant) and one or more ahiltary in 1955° and by the federal system in 1984 Cur-
the joint defense attorney%.”

9. Military Rule of Evidence 502 provides, in relevant part: “A client has a privilege to refuse to disclose and toqyetket person from disclosing confidential
communications made for the purpose of facilitating the rendition of professional legal services to the client . . . @)eloy tnehe client’s lawyer to a lawyer
representing another in a matter of common interest . . .ANUM rFor CourTsMARTIAL, United States, M. R. Evip. 502(a)(3)(1995) [hereinafter MCM]. Military

Rule of Evidence 502(a) was taken from proposed Federal Rule of Evidendd.30%02 analysis, app. 22, A22-37.

10. United States v. Bay State Ambulance And Hosp. Rental Serv., 874 F.2d 20, 28 (1st Cir. 1989) (citationssemi#isd)inited States v. Moss, 9 F.3d 543,

550 (6th Cir. 1993). The joint defense privilege also applies to the attorney work product ddatrérienperial Corp. of Am., 167 F.R.D. 447, 455 (S.D. Cal. 1995);

see alsdn re Megan-Racine Assodnc., 189 B.R. 562, 570 (Bankr. N.D.N.Y. 1995) (“Most commentators and courts view it as an extension of the attorney-client
privilege or work-product doctrine.”).

11. Matthew D. Forsgreithe Outer Edge of the Envelope: Disqualification of White Collar Criminal Defense Attorneys Under the Joint Defense 8Ckivne

L. Rev. 217, 229 n.71 (1995) (citation omitted) (originally published in 7M. Rev. 1219 (1994)). When a party to a joint defense arrangement provides infor-
mation to a codefendant’s attorney, it is not necessary that the party’s own attorney be present to enjoy the protejdiohdsféhese privilege. Matter of Grand
Jury Subpoena Duces Tecum Dated November 16, 1974, 406 F. Supp. 381, 391 (S.D.N.Y. 1975).

12. Walsh v. Northrop Grumman Corp., 165 F.R.D. 16, 18 (E.D.N.Y. 1996) (“limited to situations where multiple parties ardedfdrgsmparate counsel . . ..").

A similar, but analytically separate, privilege exists when a single attorney represents multiple clients. United States 88\.J. 710, 715 (A.C.M.R. 1993);
seeGiriffith v. Davis, 161 F.R.D. 687, 693 (C.D. Cal. 1995) (“joint client doctrin®&)t cf.Bank Brussels Lambert v. Credit Lyonnais (Suisse) S.A., 160 F.R.D. 437,
446-47 (S.D.N.Y. 1995) (merging the two doctrines).

13. United States v. Gotti, 771 F. Supp. 535, 545 (E.D.N.Y. 1991) (The privilege does not extend to conversations arfesutatite déaen no attorney is present.);
see alsdrorsgrensupranote 11, at n.71 (“The doctrine does not protect communications between members outside the presence of their attmtnays )it
ted); Peritosupranote 1, at 7 (“The joint defense privilege does not protect conversations between defendants outside the presence.af.tpuvstd, supra
note 3, at 1295 (Client-to-client communication is not protected because it “does not fit within any logical extensidtoofidyectient privilege.”) (“In addition,
Proposed Rule 503(b)(3) . . . did not include client-to-client exchanges among protected exchanges.”).

14. SeeUnited States v. Brown, 20 C.M.R. 823, 832-33 (A.F.B.R. 1955) (“Just because an attorney represents one of several be-doessedt automatically
become by operation of law an attorney for all accused whditdaghe side.”).

15. Government of Virgin Islands v. Joseph, 685 F.2d 857 (3d Cir. 1982). Generally, federal courts have upheld thageiqrddége when “a confidential
relationship was found to exist, the defendants either had retained counsel who were present during the communicatifesdearitetthd not retained counsel
but were planning to join the defense team.” United States v. Lopez, 777 F.2d 543, 553 (10th Cir. 1985).

16. Walsh 165 F.R.D. at 183ank Brussels160 F.R.D. at 447 (“The doctrine does not encompass a joint business strategy which happens to include as one of its
elements a concern about litigation Sgeln re Imperial Corp. of America, 167 F.R.D. 447, 455-56 (S.D. Cal. 1995).

17. Inre LTV Securities Litigation, 89 F.R.D. 595, 604 (N.D. Tex. 19&gnk Brusselsl60 F.R.D. at 447 (“Although originally developed in the context of coop-
eration between codefendants in criminal cases, this extension of the doctrine is fully applicable to parties in civitethsgdtisks v. Commonwealth, 439 S.E.2d
414, 416 (Va. Ct. App. 1994) (civil or criminal, plaintiffs or defendants); Visual Scene, Inc. v. Pilkington Brothers, 508330439 n.2 (Fla. Dist. Ct. App. 1987)
(“Although less frequently seen, the ‘common interests’ privilege also applies to co-plainse.,g.gUnited States v. Moss, 9 F.3d 543, 550 (6th Cir. 1993) (crim-
inal); Matter of Bevill, Bresler & Schulman Asset Manag. Corp., 805 F.2d 120 (3d Cir. 1986) (bankrsgécg)sdBurke,supranote 6, at 538 n.166 (“applicable
in both civil and criminal settings”).

18. Chahoon v. Commonwealth, 62 Va. (21 Gratt.) 822 (1871); Bsukeanote 6, at 539 (“In this country, the recognized wellspring of the joint defense doctrine
is Chahoon v. Commonwealth

19. United States v. Brown, 20 C.M.R. 823 (A.F.B.R. 1955). The only other published military decision addressing arjsetelafmnship it/nited States v.

Romanod43 M.J. 523 (A.F. Ct. Crim. App. 1995%view grantedt4 M.J. 76 (1996). Neither case provides a detailed discussion of the joint defense doctrine in the
military context.
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rently, the joint defense privilege enjoys widespread acceptancewith trial strategy; the protection extends to general informa-
within the American legal systefh. tion shared between the parties that may prove useful in either
present or future proceedings.Indeed, federal courts “have
Because the joint defense privilege is an extension of theextended the privilege to virtually any exchange of information
attorney-client privilege, courts require as a condition prece-among clients and lawyers on the same side of the €asaf
dent to the applicability of the joint defense privilege that the example, courts have extended the privilege’s protection to
confidential information fall under the protective umbrella of memoranda of grand jury witness testimony exchanged by

the attorney-client privilege or attorney work prod#ct:in counseP? interclient communication in the presence of coun-
other words, it confers no independent privileged status to doc-sel?® and correspondence exchanged in an effort to organize a
uments or information joint defense®

In the federal system, the privilege applies at the preindict- It is uncertain whether the privilege protects the joint
ment, investigatory stage, as well as after formal indictiifent. defense agreement itself, and the case law addressing this issue
By analogy, the military version of the privilege applies prior to is almost nonexistent. Indeed, the author was able to discover
preferral of charges, as well as after preferral or referral of only two unpublished decisions, both holding that such agree-
charges. Indeed, the privilege should apply as soon as servicanents were protected from disclosdteln both cases, the
members reasonably suspect that they are, or will become, theourts opined that disclosure of the joint defense agreements
objects of a criminal investigatich. would impermissibly reveal defense stratégy.

Once properly invoked, the privilege’s scope is broad. Itis
not limited to confidential communications dealing specifically

20. Burkesupranote 6, at 540 (citing Continental Qil Co. v. United States, 330 F.2d 347 (S9th Cir. 1964)). The privilege is now acoeptealtithe federal
court system.ld. at 539.

21. Metro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D. 471, 478 (D. Colo. 1992) (“widely agcepted throughout the United
States”);seePeople v. Pennachio, 637 N.Y.S.2d 633, 634 (Sup. Ct., Kings County, 1995) (privilege exists in Virginia, Minnesota, Flaridas AHawaii, Louisi-
ana, Nevada, Oregon, South Dakota, Texas, and Wisconsin); State v. Maxwell, 691 P.2d 1316 (Kan. Ct. App. 1984) (priwiledanaszis) But cf.Raytheon Co.

v. Superior Court, 256 Cal. Rptr. 425, 429 (Cal. Ct. App. 1989) (“There is no ‘joint defense privilege’ as such in Califothia .

22. Metro, 142 F.R.D. at 478&ee alsdn re Grand Jury Subpoenas, 89-3 and 89-4, 902 F.2d 244, 249 (4th Cir. 1990) (“presupposes the existence of an otherwise
valid privilege . . .."”); Sackman v. Liggett Group Inc., 167 F.R.D. 6, 19 (E.D.N.Y. 1996) (“[B]ecause the underlying cortiomsniggre not subject to the attorney-

client privilege, they do not acquire a privileged status as a result of communications being jointly underakei§gan-Racine Associates, Inc., 189 B.R. 562,

571 (Bankr. N.D.N.Y. 1995) (“The joint-defense privilege can only exist where there is an applicable underlying privileae s elttorney-client privilege or the
work-product doctrine.”).

23. Metro, 142 F.R.D. at 478.
24. Hunydee v. United States, 355 F.2d 183, 185 (9th Cir. 1965) (preindictinenet);TV Securities Litigation, 89 F.R.D. 595, 604 (N.D. Tex. 1981) (available
during a grand jury investigatiorgccordBank Brussels Lambert v. Credit Lyonnais (Suisse) S.A., 160 F.R.D. 437, 447 (S.D.N.Y 1995). (“not necessary for litigation

to be in progress,” civil case).

25. SeeChan v. City of Chicago, 162 F.R.D. 344, 346 (N.D. Ill. 1995) (“[T]here must be some realistic basis for believing thae sdliaarome a joint defendant
before a joint defense privilege can arise.”).

26. Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965) (“general information which was needed to appraise thenpamtsrefand scope of the Grand Jury
proceedings, in order to fditate representation in those peedings and in any future proceedings®e alsdJelmen supranote 1, at 36 (federal system'’s “broad
construction of the joint defense privilege [which ] extend][s] it to cases involving actual or even contemplated litigatjoBut cf.at 36 (several states limit the
privilege to “pending action”).

27. Uelmensupranote 1, at 36 (citing.g.Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965)).

28. Hunydee355 F.2d at 185.

29. Inre Megan Racine Assoc., Inc., 189 B.R. 562, 572 (Bankr. N.D.N.Y. 1995).

30. Eisenberg v. Gagnon, 766 F.2d 770, 787-88 (3d Girf), denied sub. noriVeinstein v. Eisenberg, 106 S.Ct. 342 (1985).

31. United States v. BiCoastal Corp., No. 92-CR-261, 1992 WL 693384, at *6 (N.D.N.Y. Sept. 28Th@R)isiness Crimes Hotlin2 Bus. Crimes BuLL.: Cow-
PLIANCE & Limic. 8 (Aug. 1995) (The New York State Supreme Court, New York County, held that the work product privilege protected difghosudefense
agreements, “as well as the mere fact of [their] existence . . . .") (citing In The Matter of the Two Grand Jury SubpodecDudeated January 5, 1995, S.C.I.D.

No. 25016/95 (Roberts, J.)).

32. BiCoastal Corp. 1992 WL 693384, at *6 (Disclosure of joint defense agreement “would be an improper intrusion into the preparation affthe'sefase.”);
The Business Crimes Hotlirgipranote 31, at 8 (might reveal defense strategy).
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On its face, a joint defense agreement merely evidences the
creation and existence of an attorney-client relationship, which ~ To qualify for protection under the privilege, the communi-
is generally not privilegeé. However, if the agreement con- cation must be made in confideftend made at a time when a
tains otherwise protected information, then the privilege joint defense effort either exist&dr was being organized.

applies, and the agreement may not be discldsed. For a joint defense effort to exist, the parties need only have
some legal interests in common; their respective legal positions
Establishing the Privilege need not be entirely compatilffelndeed, the parties’ common

interest may be a minor of¥e.
Like any other privilege, the burden of establishing the joint
defense privilege’s applicability is on the party assertirig it. In United States v. McPartljrseveral individuals were pros-
Specifically, the party claiming the privilege must establish “(1) ecuted for their involvement in a bribery scheme to obtain a
the communications were made in the course of a joint defensenultimillion dollar municipal contrac® Prior to trial, defen-
effort, (2) the statements were designed to further the effort, andlants Robert McPartlin and Frederick Ingram joined in an
(3) the privilege has not been waiveél.” effort to discredit diaries corroborating the testimony of a key
prosecution witnes$. As part of that effort, Ingram’s investi-
gator interviewed McPartlin, with the consent of counsel;
Communications Made in the Course of a Ingram then attempted to use at trial certain admissions made
Joint Defense Effort by McPartlin during the intervie®. On appeal, Ingram chal-

33. SeeRalls v. United States, 52 F.3d 223, 225 (9th Cir. 1995) (“Generally, the attorney-client privilege does not safeguatteatisihssure of either the identity
of the fee-payer or the fee arrangement.”); Allen v. West Point-Pepperell Inc., 848 F. Supp. 423, 431 (S.D.N.Y. 19943dretziments and fee arrangements are
not privileged); Riddell Sports Inc. v. Brooks, 158 F.R.D. 555, (S.D.N.Y. 1994) (“attorney fee arrangements, includingahpwgeose of the work performed, are
not generally protected from disclosure by the attorney-client privilege”); State v. Bilton, 585 P.2d 50, 51 (Or. Ct. Apjpril#&ge does not extend to creation
or existence of attorney-client relationshipdp$r N. Srone & RoBeRT K. TAYLOR, 1 TEsTiMONIAL PriviLEGES § 1.26, at 1-83 (2d ed. 1995) (“the existence of the attor-
ney-client relationship is generally not a privileged matter”).

34. SeeRalls 52 F.3d at 225 (“an attorney may invoke the privilege . . . if disclosure would ‘convey information which ordinarily woonddged to be part of
the usual privileged communication between attorney and client.”) (citation omBted)ks 158 F.R.D. at 560 (Items that “reveal the motive of the client in seeking
representation, litigation strategy, or the specific nature of the services provided, such as researching particulanafafisvithin the privilege.”) (citation omit-
ted); Sone & TavLoR, supranote 33, § 1.26 at 1-86 (“the substance of attorney-client communications, the client's motive for seeking legal adwiite obtite
service provided . . .").

35. United States v. Moss, 9 F.3d 543, 550 (6th Cir. 13@8)alsdJnited States v. Schwimmer, 892 F.2d 237, 244 (2d Cir. 1888),denied502 U.S. 810 (1991);
Matter of Bevill, Bresler & Schulman Asset Manag. Corp., 805 F.2d 120, 126 (3d Cir. 1986) (court held party did not m@eseetiter of Grand Jury Subpoena
Duces Tecum Dated November 16, 1974, 406 F. Supp. 381, 389 (S.D.N.Y. 1975) (parties conceded the issue).

36. Matter of Bevil] 805 F.2d at 126see alsdn re Imperial Corp. of America, 167 F.R.D. 447, 455 (S.D. Cal. 1995); Dome Petroleum Ltd. v. Employers Mutual
Liability Ins. Co. of Wis., 131 F.R.D. 63, 67 (D.N.J. 1990).

37. United States v. Bay State Ambulance and Hosp. Rental Serv., 874 F.2d 20, 28 (1st CiseE9&83}in re Megan-Racine Associates, Inc., 189 B.R. 562, 571
(Bankr. N.D.N.Y. 1995) (“the joint-defense privilege is only applicable where the party asserting it can demonstrate antdggesea the parties privy to the
communication that such communication will be kept confidentia€gUnited States v. Nelson, 38 M.J. 710, 715 (A.C.M.R. 1993) (discussing attorney-client priv-
ilege generally).

38. Dome Petroleuml31 F.R.D. at 67.

39. Eisenberg v. Gagnon, 766 F.2d 770, 787-88 (3d €arf),denied sub. noriVeinstein v. Eisenberg, 106 S.Ct. 342 (1985) (communications privileged when “part
of an ongoing and joint effort to set up a common defense strategy .see"3sdVietro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D.
471 (D. Colo. 1992) (“must establish that . . . there was existing litigation or a strong possibility of future litigatipn . .

40. United States v. McPartlin, 595 F.2d 1321, 1335-36 (7th Garf, denied444 U.S. 833 (1979%ee alsdGriffith v. Davis, 161 F.R.D. 687, 692 n.6 (C.D. Cal.
1995) (“The interests of the parties involved in a common defense need not be identical, and, indeed, may even be adearspictn”)in re Megan-Racine
Associates, Inc., 189 B.R. 562, 572 (Bankr. N.D.N.Y. 1995) (“courts have not required a total identity of interest ammagntsd)tivisual Scene Inc. v. Pilkington
Bros., 508 So0.2d 437, 440 (Fla. Dist. Ct. App. 1987) (federal case law strongly suggests “that the common interests pglieptidnese the parties, although
nominally aligned on the same side of the care, are antagonistic as to some issues, but united as to othsetgdjahlate 3, at 1291 (“Recently, courts have begun
protecting communications regarding matters of common interest even when the parties’ interests violently clash in astigr matter

41. McPartlin, 595 F.2d at 1335. In at least one case, a court upheld the applicability of the joint defense privilege to commurtivatons plaintiff and defen-
dant in a multiparty civil caseVisual Sceneg508 So.2d at 441-42.

42. McPartlin, 595 F.2d at 1327.
43. 1d. at 1335.

44. 1d.
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lenged the court’s exclusion of this evidence based on the exist-
ence of an attorney-client privilede. Most courts construe this element broadly in favor of finding
that the privilege exists. The confidential communications
Finding that a joint-defense privilege existed, the United need not involve trial strategy or defenses; the mere pooling of
States Court of Appeals for the Seventh Circuit rejected general information or discussions of case-related matters of
Ingram’s argument that in order for such a privilege to apply mutual interest is enough.
“the co-defendant’s defenses must be in all respects compatible
. .™8 To trigger the privilege, the codefendants need only  However, the sharing of the confidential information must

have ‘someinterests in common . . 47" In McPartlin, the par- have been accomplished “for the purpose of mounting a com-
ties’ common interest in discrediting one piece of evidence by mon defense . . .3* Communications concerning “matters of
one prosecution witness was enough. conflicting interest do not promote a common interest” and are

not protected? In Vance v. Stat& the Supreme Court of Ten-
Additionally, the common interests must be legal ones. Thenessee held the privilege inapplicable to certain admissions
communications must relate to matters that may expose the pawhen the defendant held a conference with his co-defendant
ties to criminal or civil liability?® In United States v. Aramony  and their respective lawyers so that the defendant couldhigan
the United States Court of Appeals for the Fourth Circuit defense rather than planningpint defensé?
rejected the applicability of the joint defense privilege, holding
that discussions designed merely to preserve “one’s reputation Privilege Not Waived
is not a legal matter®
The joint defense doctrine acts as an exception to the general
rule that disclosure of confidential attorney-client communica-
tions to a third party waives the privilégdy extending the
privilege to protect confidential communications made among
Statements Designed to Further the Effort a group of parties joined by a common intefésAccordingly,

45. Id.

46. Id. at 1336.

47. Id. (citation omitted).

48. United States v. Aramony, 88 F.3d 1369, 1392 (4th Cir. 1996).

49. Id.

50. Hunydee v. United States, 355 F.2d 183, 184-85 (9th Cir. 1965) (discussing, in part, Continental Oil Co. v. UnitddBka2es347 (9th Cir. 1964)).

51. Metro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D. 471, 479 (D. Colse®aBgUnited States v. Cariello, 536 F. Supp. 698,
702 (D.N.J. 1982) (“Communications among attorneys and codefendants are privileged only if the communications are desidreedtmint or common
defense.”); People v. Pennachio, 637 N.Y.S.2d. 633, 634 (Sup. Ct. Kings County 1995) (“Only those communications madesia ttie@mngoing common
enterprise intended to further the enterprise are protected.”).

52. Notesupranote 3, at 1290.
53. 230 S.W.2d 987 (Tenngert. denied339 U.S. 988 (1950)
54. Vance,230 S.W.2d at 991 (emphasis added).

55. ‘Regardless of the client's intention not to waive the privilege, the privilege will generally be deemed waived where ebofidentinications are disclosed,
or allowed to be disclosed, to persons outside the professional attorney-client relationstng.& $avLor, supranote 33, § 1.45eeUnited States v. Nelson, 38
M.J. 710, 715 (A.C.M.R. 1993) (“As a general rule, disclosures in the presence of third parties destroys the confidehgadioyrwhunication, thus rendering the
communication unprotected by the privilege.”); Matter of Grand Jury Subpoena Duces Tecum Dated November 16, 1974, 488 1F.3R&x5.D.N.Y. 1975) (“in
general principle it is universally acknowledged, that communications between a client and his counsel in the preseirdepafty,‘the., one who stands in a
neutral or adverse position vis-a-vis the subject of the communication, bespeaks the absence of such confidentialitgleasahysbbsequent claim to the priv-
ilege”); Visual Scene, Inc. v. Pilkington Bros., 508 So.2d 437, 439 (Fla. Dist. Ct. App. 1987) (“In most cases, a volahiawyalis a third party of the privileged
material, being inconsistent with the confidential relationship, waives the privilege.”).

56. In re LTV Securities Litigation, 89 F.R.D. 595, 604 (N.D. Tex. 1981) (“joint defense exception to the general rule that no ptiaithg@s to communications
made in the presence of third partiesge alsdGriffith v. Davis, 161 F.R.D. 687, 692 (C.D. Cal. 1995) (prevents waiver “to the extent confidential communications
are shared between members of a joint defensdsiial Scene508 So.2d at 439 (exception to the general waiver rsde))nited States v. Roman43 M.J. 529

n.10 (A.F. Ct. Crim. App. 1995) (disclosure of communication between lawyers while engaged in cooperative defense didimetpngilege)Hunydee 355 F.2d

at 184-85 (rejecting government’s waiver arguments). Analogizing to the attorney-client privilege, “the joint-defense ppeitates as an exception to the rule
that divulging confidential information to third parties waives the attorney-client privilege.” $lgisanote 3, at 1278.
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“communications by a client to his own lawyer remain privi- Disclosure to a third party may waive the privilége-dow-
leged when the lawyer subsequently shares them with codefenever, as a general rule, a voluntary waiver of the joint defense
dants for purposes of a common defenSe.Confidential privilege requires the unanimous consent of all participating
communications remain privileged when revealed during a members$* Absent such consent, an individual member of a
joint defense meeting to unrepresented nonparties as long agint defense group may only waive the privilege as to him-
they share the common interést. self® Remaining members of a joint defense relationship can-
not preclude cooperating parties from revealing their own
In both the criminal and civil contexts, the privilege extends statement$®
not only between actual codefendants, but also amotemntial
codefendants, such as “co-respondents in a grand jury investi- InWestern Fuels Ass'n v. Burlington Northern R.R,Cthe
gation.”™® Further, the privilege extends to members of a United States District Court for the District of Wyoming
defense team. Confidential communications made to a jointexplained that a waiver of the privilege “relating to information
defense attorney’s investigatband accountafithave been  shared in joint defense communications by one party to such
deemed privilegeéf communications will not constitute a waiver by any other party
to such communication$?® Otherwise, the vitality of a joint
defense relationship would be vitiated “by the fear that a party

57. United States v. McPartlin, 595 F.2d 1321, 1336 (7th Cent. denied444 U.S. 833 (1979); Further, the privilege is not lost when the accused’s lawyer makes
an unauthorized disclosure to the lawyer of a joint defense coacdReatng43 M.J. at 528-29. “The lawyer-client privilege belongs to the client, not the lawyer.”
Id. at 528.

58. United States v. Zolin, 809 F.2d 1411, 1417 (9th Cir. 1887J,in part and vacated in pari09 S.Ct. 2619 (1989); Hicks v. Commonwealth, 439 S.E.2d 414
(Va. Ct. App. 1994) (presence of unrepresented, potential defendant did not defeat privilege).

59. Inre LTV Securities89 F.R.D. at 604. The courts broadly define the term “codefendant” when determining the applicability of the joint deffegse Igk;
see alsaChan v. City of Chicago, 162 F.R.D. 344, 346 (N.D. lll. 1995) (“courts have extended the privilege to potential defendatitsi ofmitted).

60. McPartlin, 595 F.2d at 1336 (investigator working for codefendant’s attorney interviewed defendant with consent of counsel).
61. United States v. Schwimmer, 892 F.2d 237, 244 (2d Cir. 1889) denied502 U.S. 810 (1991).

62. Cf.In re Megan-Racine Associates, Inc., 189 B.R. 562, 572 (Bankr. N.D.N.Y. 1995) (joint defense privilege “does not extend to dionsorack to repre-
sentatives of quasi-legal professions unless such representativeagentafor the attorney”).

63. Bank Brussels Lambert v. Credit Lyonnais (Suisse) S.A., 160 F.R.D. 437, 448 (S.D.N.Y. 1995) (privilege waived wiyerd pniatkrial “was shared with third-
parties who were not pursuing a common legal strategy . . . ."); Western Fuels Ass'n v. Burlington Northern,RG2.FJR.D. 201, 203 (D. Wyo. 1984) (“a party
to joint defense communications may waive the attorney-client privilege by disclosing such confidential information t@pisiserthe scope of the joint defense
relationship.”);seeUnited States v. Melvin, 650 F.2d 646 (5th Cir. 1981) (“there is no confidentiality when disclosures are made in theopi@pensen who has
not joined the defense team, and with respect to whom there is no reasonable expectation of confidentiality”); MatteduwfyGBabdoena Duces Tecum Dated
November 16, 1974, 406 F. Supp. 381, 393 (S.D.N.Y. 1975).

64. Metro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D. 471, 478 (D. Colo. 1992) (“Waiver of thiejsatpivilege requires the
consent of all parties participating in the joint defensegg alsalohn Morrell & Co. v. Local Union 304A, 913 F.2d 544, 556 (8th Cir. 1980), denied111 S.Ct.
1683 (1991)in re Grand Jury Subpoenas, 89-3 and 89-4, 902 F.2d 244, 248 (4th Cir. 1990) (“a joint defense privilege cannot be waiveé withsenttof all
parties who share the privilege”) (citing Chahoon v. Commonwealth, 62 Va. (21 Gratt) 822, 842 (1871)); United States al BiZpast992 WL 693384, at *5
(N.D.N.Y. 1992) (“the joint defense privilege cannot be waived without the consent of all parties to the defarreeMiggan-Racingl89 B.R. at 572 (“The joint-
defense privilege cannot be waived unless all the parties consent or where the parties become adverse litigants.”).

65. Western Fuels Ass't02 F.R.D. at 203 (“waiver of privileges relating to information shared in joint defense communication by one partyotmsuchications

will not constitute a waiver by any other party to such communications”). Theoretically, “the joint-defense privilege qgouotentsicated information from disclo-

sure, compelled or otherwise, by the additional parties to whom a party has spoken and the other parties’ lawysupradNutte 3, at 1284. The comment to
proposed Federal Rule of Evidence 503—upon which Military Rule of Evidence 502(a) is based—posited that a joint defenbelcharpbeilege only as to his

own statementsld. at n.67 (citing Ep. R. Bsip. 503(b)(3) advisory committee’s note, 51 F.R.D. 315, 364 (193&¢)alsASrePHEN A. SALTZBURG ET. AL, MILITARY

RuLEs oF EvipeEncE ManuaL, Editorial Comment to M. R. B/ip. 502 at 546 (3d ed. 1991) (“each client has a privilege not to have his statements divulged”); Perito,
supranote 1, at 8 (“Because the privilege belongs to the party originally making a communication, the privilege cannot be thaicad@nt litigation except by

that party.”); Sone & TAvLoRr, supranote 33, § 1.55, at 1-149 (“a waiver by one does not effect a waiver as to the other’s confidences”).

66. Notesupranote 3, at 1293 (discussing Proposed. R. Evio. 503 advisory committee’s note, 51 F.R.D. 315, 364 (1971)). “Indeed, if any party could invoke
the shield of secrecy, forbidding other parties from repeating their own statements, the parties would not know whethid tieeynae helped or hurt by revealing
information.” Id. Joint defense members would “fear sharing any information that might benefit them later, because the other partieecbtidrprizom reveal-

ing the information in court.”)ld. at 1293-94.

67. 102 F.R.D. 201 (D. Wyo. 1984).

68. Id. at 203 (citing Ohio-Sealy Mattress Mfg. Co. v. Kaplan, 90 F.R.D. 21, 29 (N.D. lll. 1980)).
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to joint defense communications may subsequently unilaterallyrespect to whom there is no reasonable expectation of confiden-
waive the privileges of all participants, either purposefully in an tiality,” defeats the privilegé& The Fifth Circuit remanded,
effort to exonerate himself, or inadvertent!y.’Accordingly, a ordering the district court to determine whether, under the spe-
party may only waive the privilege with respect to the informa- cific circumstances of the case, the joint defense defendants
tion that party has provided, but not as to any information thatenjoyed a reasonable expectation of confidentiality in their con-
party has received from other members of the joint defenseversations with PowelF
group™
Further, at least one court has held that conversations among
Under the appropriate circumstances, courts will find a codefendants outside the presencarofcounsel are not privi-
waiver of the privilege when parties to a joint defense relation- leged. InUnited States v. Gotitf the defendants moved to sup-
ship disclose confidential communications to a person outsidepress the results of electronic surveillance based, in part, on a
the joint defense group—even a potential coaccusednited violation of the joint defense privilegé. The federal district
States v. Melvift members of a joint defense group invited court rejected the challenge, refusing to extend the privilege to
Charles Powell, a potential codefendant, to their meetings. Allprotect conversations between defendants in the absence of any
parties knew that Powell was unrepresented and had not agreeattorney’®
to any joint defense arrangement, but what they did not know
was that Powell was acting as a government informant and was The privilege dissolves as between any members of the joint
wearing a transmitter that permitted federal agents to recorddefense arrangement that later face each other as adverse par-
several conversatioris. ties in subsequent litigatidh. However, the litigation must be
brought by one of the members to the joint effort; the privilege
The defendants persuaded the district court to dismiss theemains intact in any third-party proceedfdigcommunication
indictment, based on an impermissible government intrusionotherwise protected by the joint defense privilege does not lose
into the attorney-client relationship.The United States Court its protected status solely because one of the joint defense mem-
of Appeals for the Fifth Circuit (Fifth Circuit) reversed and bers elects to cooperate with the prosecution and testify against
remanded, holding that a “communication is protected by thethe remaining defendar.
attorney-client privilege—and . . . from intrusion under the
Sixth Amendment—if it is intended to remain confidential and Problem Areas for Both the Government and the Defense
was made under such circumstances that it was reasonably
expected and understood to be confidenftalThe presence of Frequently, a defendant enters into some form of plea or
a third party, “who has not joined the defense team, and withcooperation agreement with the government that involves testi-

69. Id. (citation omitted).

70. “Under [Mil. R. Evid. 502](a)(3), communications in a joint conference between clients and their respective lawyess brapratileged; each client has a
privilege not to have his statements divulgedALt38urG, supranote 65, at 546.

71. 650 F.2d 641 (5th Cir. 1981).
72. 1d. at 642-43.

73. 1d. at 643.

74. 1d. at 645.

75. 1d. 646.

76. 1d. But cf.Hicks v. Commonwealth, 439 S.E.2d 414, 416 (Va. Ct. App. 1994) (presence of unrepresented, potential codefendant didoit dieffazse
privilege).

77. 771 F. Supp. 535 (E.D.N.Y. 1991).

78. 1d. at 545. The electronic surveillance was part of an FBI investigation into organized crime in the New York Clty. atez38.

79. 1d. at 545;see alssupranote 13.

80. Matter of Grand Jury Subpoena Duces Tecum Dated November 16, 1974, 406 F. Supp. 381, 393 (S.D.N.Y. 1975).

81. Id. at 395 (“i.e., before the Grand Jury”).

82. Cf. United States v. Nelson, 38 M.J. 710, 715 (A.C.M.R. 1993) (citing, in part, Joseph A. WoBdxiitges Under the Military Rules of Eviden@2 M. L.

Rev. 5, 18 (1981) (“opining that the exception to the [joint client] privilege contained in Mil. R. Evid. 502(d)(5) is whoftlidable to courts-martial because a
criminal proceeding is never an action ‘between’ any of the clients”).
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mony against codefendants. When that cooperating defendanteld that trial counsel have an affirmative duty to bring any
has previously been part of a joint defense effort, a number ofpotential conflict of interest to the military judge’s attentfn;

problems arise for both prosecutors and defense counsel. federal courts have admonished prosecutors for not doiffg so.
As a matter of trial strategy, trial counsel should seek judicial
Conflict-Based Attorney Disqualifications inquiry into the conflict issue and place any waiver on the

record, to forestall subsequent appellate attécks.
Because of access to privileged information, defense coun-
sel for the noncooperating accused may be the object of a dis- The Government's Position
qualification motiorf® The prosecutor may seek to disqualify
defense counsel on the basis that counsel may not use privi- The theory for disqualification discussed above is well
leged information against a former coaccused or because thgrounded in the law. The law treats each attorney involved in
inability to use privileged information may inhibit the attor- the joint defense effort as representifigclients. As the Court
ney’s efforts to zealously represent his cli&nt. of Appeals for the Third Circuit explained: “[t]he basic ratio-
nale of the . . . theory is that, when two codefendants decide to
Since the defendant’s Sixth Amendment right to effective join in a common effort, ‘the attorney for each represented both
assistance of coungelk endangered by the potential conflict of for purposes of that joint effort
interest, and, concomitantly, by the defense attorney’s inability
to zealously represent his client through effective cross-exami- If the codefendant—turned government withess—is consid-
nation of the government’s witness, the government mayered to have been a joint defense attorney’s former client, a
demand the disqualification of all remaining defense counselpotential conflict of interest exists.An accused “is entitled to
privy to joint defense communicatiéh. Military courts have defense counsel free of conflicts of interé8tand the courts

83. Uelmansupranote 1, at 36.

84. “The prosecution might argue successfully that you cannot stand in an adversarial relationship with a witness widetagprasth privileged information

in confidence.ld. at 36;see alsd-orsgrensupranote 11, at 220 (“In such a case, the government claims that the remaining joint defense attorneys cannot remain in
the case without violating their ethical duties to the former member.”); Scheininger & Asgwanote 4, at 11; United States v. Baker, 10 F.3d 1374, 1399 (9th

Cir. 1993) (“could thus have been faced with either exploiting his prior, privileged relationship with the witndgsgaofdefend his present client zealously for

fear of misusing confidential information”).

85. The Sixth Amendment guarantees a criminal defendant “the ‘right to the assistance of an attorney unhindered bgfanterdgktt” United States v. Agosto,

675 F.2d 965, 969 (8th Cirgert. denied459 U.S. 834 (1982) (citing Cuyler v. Sullivan, 446 U.S. 335 (1980) (Marshall, J., concurring in part and dissenting in part)
see alsdJnited States v. Met, 65 F.3d 1531, 1534 (9th Cir. 1995); United States v. Levy, 25 F.3d 146, 152 (2d Cir. 1994). @enterailyconflict of interest”

refers to the situation in which a lawyer has competing loyalties or duties between (1) current clients, (2) a formenganlieciiroe (3) the attorney and a client.

The Army’s conflict rules are contained in rules of Professional Conduct 1-7 througheb® ofARMY, ReG. 27-26, lEGAL SERVICES RULES OF PROFESSIONALCON-

pucT For Lawyers (1 June 1992) [hereinafter AR 27-26].

86. Forsgrensupranote 11, at 220 & n.16 (“A conflict of interest therefore may prevent the joint defense attorney from rigorously crossgxaenjovernment
witness, which in turn may deny the defendant effective assistance of counsel in violation of the Sixth Amendment.”) ifeitirgfdties v. Agosto, 675 F.2d 965,
969-71 (8th Cir.)cert. denied459 U.S. 834 (1982)seeAgostg 675 F.2d at 971 (“In the successive representation situation, privileged information obtained from
the former client might be relevant to cross-examination, thus affecting advocacy in one of two ways: (a) the attornegmmpégdoi® use that confidential infor-
mation to impeach the former client; or (b) counsel may fail to conduct a rigorous cross-examination for fear of misusifigemsia information.”).

87. United States v. Augusztin, 30 M.J. 707, 713 (N.M.C.M.R. 1990).

88. United States v. Stantini, 85 F.3d 9, 13 (2d Cir. 1996) (“We therefore reiterate our admonition to the governmentaseard bring potential conflicts to the
attention of trial judges.”). Additionally, defense counsel possess a “duty to avoid conflicts of interest and to adeist pinensptly upon discovery of a conflict
...." United States v. Fish, 34 F.3d 488, 493 (7th Cir. 1994).

89. SeeStantinj 85 F.3d at 13 (“Convictions are placed in jeopardy and scarce judicial resources are wasted when possible conflicidrassethiaa early as
possible.”). When an actual conflict of interest exists, the accused “need not show prejudice in order to obtain a fesersaViztion.” Augusztin30 M.J. at
715. Further, [in view of the potential for prejudice when a defense counsel has divided loyalties, and in the abseinéerofetheonsent of the accused, the
prejudice is automaticld. Most conflict of interest issues are first raised on appeal, where the defendant is seeking a reversal of the chgo&ttd’5 F.2d at
970.

90. Government of Virgin Islands v. Joseph, 685 F.2d 857, 862 (3d Cir. 3882)JsdJnited States v. McPartlin, 595 F.2d 1321, 1337 (7th Cer), denied444
U.S. 833 (1979) (“the attorney for each represented both for purposes of that joint effort.”); Wilson P. Abraham Congi. Stef&in@orp., 559 F.2d 250, 253 (5th
Cir. 1977); Notesupranote 3, at 1277 (“the attorney for one client becomes the attorney for all clients . . . .”). Some courts follow aiffkgatiyrdtionale,
reasoning that the third-party recipient of the confidential information acts as a representative of the client’s attam@garthaf the client's defense team. Note,
supranote 3, at 1277.

91. SeeAgostq 675 F.2d at 971 (“When an attorney attempts to represent his client free of compromising loyalties, and at the sanevwetkepoemfidences

communicated by a present or former client during the representation in the same or a substantially related mattearsesiifl{citing Canon 4 & 5 of the ABA
Code of Professional Responsibility) (multiple or successive representations).
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presume the accused has not waived this Pigithe military counsel of choice, it also threatens the very existence of joint

judge has a duty to inquire into possible conflicts of intétest defense arrangements, which serve important purposes in com-

and must dismiss the defense counsel from the case when aplex criminal cases!® Indeed, prosecutors could unfairly

actual conflict exists, regardless of the accused’s de¥ires. “eliminate a whole squadron of lawyers simply by turning one

Indeed, even a “serious potential conflict” may necessitate dis-codefendant®! Further, “disqualification unfairly denies the

qualifying counset? right to counsel of choice to individuals who retain separate
attorneys specifically to avoid conflicts of interest that multiple

A strict interpretation of the conflict of interest rule may representation would otherwise preséefi.”

compel disqualification even though the confidential relation-

ship has been terminatédnd counsel acquired no information Ethical Guidance

that could actually harm the former cliéhtHowever, the pre-

vailing rule is that the attorney subject to a disqualification =~ When deciding conflict of interest issues, courts look not

motion must actually have been privy to confidential informa- only to the Sixth Amendment but also to applicable ethical

tion as a result of the joint defense relationship. standardd® The Army's Rules for Professional Conduct for
Lawyers may require disqualification of the joint defense attor-

Opposition to Disqualification ney!® Rule 1.9 (a) provides:

Opponents of disqualification argue that “disqualification A lawyer who has formerly represented a cli-
not only impinges on a defendant’s Sixth Amendment right to ent in a matter shall not thereafter:

92. United States v. Caritativo, 37 M.J. 175, 178 (C.M.A. 198%);alsdNood v. Georgia, 450 U.S. 261, 271 (1980) (“Where a constitutional right to counsel exists,
our Sixth Amendment cases hold that there is a correlative right to representation that is free from conflicts of inRegatd)ess of the type of representation
giving rise to the potential conflict—successive, multiple, or part of a joint defense relationship—the same general iy off ioverest law appliesSeeUnited

v. Levy, 25 F.3d 146, 153 n.5 (2d Cir. 1994) (“This Circuit . . . has not questioned the universal applicability of the Soprémeonflicts precepts and has con-
sistently applied the same basic doctrine in all conflict-of-interest situations.”).

93. United States v. Augusztin, 30 M.J. 707, 711 (N.M.C.M.R. 1990). Any waiver of conflict-free counsel must be voluwary, lamd intelligently madeld.
at 712. The “military judge alone . . . is responsible to undertake such an inquiry of the accused to determine whittewrtheneary, knowing and intelligent
relinquishment of his right to conflict-free counsel . . 1d’ at 714.

94. United States v. Davis, 3 M.J. 430, 432-34 (C.M.A. 1977) (on the record inquiry recaeed)sdNood 450 U.S. at 272 (possibility of conflict generates duty
to inquire);seeR.C.M. 901(d)(4) Discussion. Likewise, in the federal system, judges must inquire into possible conflicts of interesStatages. Fish, 34 F.3d
488, 492 (7th Cir. 1994) (“the judge must inquire adequately into the potential conflict.”); United States v. Levy, 25,A88 {2& Cir. 1994) (“When a district
court is sufficiently apprised of even the possibility of a conflict of interest, the court first has an ‘inquiry’ obligation.”

95. SeeWheat v. United States, 486 U.S. 153, 162 (1988yusztin 30 M.J. at 714-15.

96. Wheat 486 U.S. at 164Augusztin30 M.J. at 715; United States v. Baker, 10 F.3d 1374, 1399 (9th Cir. 1993); United States v. Kenney, 911 F.2d 315, 321 (9th
Cir. 1990); United States v. Vasquez, 995 F.2d 40, 42 (5th Cir. 1993). A “remote possibility of conflict” does not wauatifichsion. Agostq 675 F.2d at 972.

97. “Once a confidential relationship exists, the attorney ordinarily cannot act in a manner inconsistent to the clisttis itte same or any other matter related
to the subject of the confidence. This is so even if the relationship then existing at the time of the disclosure wastsutesetoated.” United States v. Hustwit,
33 M.J. 608, 613 (N.M.C.M.R. 1991).

98. United States v. McKee, 2 M.J. 981, 983 (A.C.M.R. 1976) (“The rule regarding conflicts of interests has been so striettyteatar lawyer cannot thereafter
act as counsel against his former client in the same general matter even though while acting for his former client heodagoivestige which could adversely
affect his former client in the subsequent adverse employment.”) (citing United States v. Green, 18 C.M.R. 234, 238 (G))yl seel@SdJnited States v. Hustwit,
33 M.J. 608, 615 (N.M.C.M.R. 1991); United States v. Diaz, 9 M.J. 691, 693 (N.M.C.M.R. Ba86j.Agosto 675 F.2d at 973 (court should seek a means of limiting
the potential conflict short of disqualification).

99. Fred Weber, Inc. v. Shell Qil Co., 566 F.2d 602, 609 (8th Cir. 16&T),denied436 U.S. 905 (1978); Wilson P. Abraham Constr. Corp. v. Armco Steel Corp.

559 F.2d 250, 253 (5th Cir. 1977) (“there is no presumption that confidential information was exchanged as there waattasriisectient relationship . . .” and

an attorney “should not be disqualified unless the trial court should determine that [the attorney] was actually pridetdiabimfiormation.”); Rio Hondo Imple-

ment Co. v. Euresti, 903 S.W.2d 128, 132 (Tex. App. 1995) (following federal precdlgntj.United States v. Cheshire, 707 F. Supp. 235, 239 (N.D. La. 1989).

100. Forsgrersupranote 11, at 221.

101. Uelmansupranote 1, at 38.

102. Forsgrersupranote 11, at 221accordNote,supranote 3, at 1283.

103. Seee.g, Wheat 108 S.Ct. at 169Agostq 675 F.2d at 973; United States v. Cheshire, 707 F. Supp. 235 (N.D. La. 1989). A litigant may possess an independent
basis to seek disqualification of an attorney pursuant to state ethics rules. United States v. Mett, 65 F.3d 1531, Ir53999}H'® litigant may have a right to

conflict-free counsel based on state professional ethics rather than the Sixth Amendment. If attorneys appearing heflareatfade bound by a certain body of
state ethics rules, litigants may seek disqualification of other parties’ attorneys in the sageeipgpfor violation of the conflicts provisions of those rules.”)
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The second prong prohibits the use of confidential informa-

(1) represent another person in the same or tion against the former clied® Indeed, the comment to Rule
a substantially related matter in which the 1.9 states: “Information acquired by the lawyer in the course of
person’s interests are materially adverse to representing a client may not subsequently be used by the law-
the interests of the client unless the former yer to the disadvantage of the clieHt.”

client consents after consultation; or
In the likely absence of a waiver by the cooperating former

(2) use information relating to the represen- member of the joint defense effort, a reviewing authority must
tation to the disadvantage of the former client answer three inquiries: (1) is the cooperating witness a former
except as Rule 1.6 would permit with respect “client” for purposes of the conflict of interest rule; (2) was
to a client or when the information has confidential information disclosed; and (3) if confidential infor-
become generally knowft mation was disclosed, is disqualification required? Military

ethical authorities have not addressed these issues in the joint
Thus, Rule 1.9, which was designed to protect clighsp- defense scenario and Rule 1.9 does not appear to have been

vides two ethical prohibitions: (1) adverse representation anddrafted with the joint defense doctrine in mind.
(2) disadvantageous use of confidential information. The first
prong prohibits an attorney from representing a second client Arguably, a codefendant may be a client for purposes of
when that client’s interests are adverse to a former client whominvoking the privilege, but not for purposes of ethical analysis.
the attorney represented in the same or a substantially related@he attenuated relationship between a defendant’s attorney and
matter. Interests may be “materially adverse” when a discrep-other members of the joint defense group may not rise to the
ancy in testimony exists between the clients, when positionslevel protected by the Rules of Professional Responsibility.
become incompatible at trial, or when the clients face substan-
tially different degrees of liability®” When a former client Further, Rule 1.9's temporal language suggests that the
appears at trial as an important prosecution witness against théormer client to whom an ethical duty is owed is not the typical
current client, the interests of the two clients should be deemedoint defense coaccused. Basically, Rule 1.9 addresses whether
materially advers&® However, the former client may waive a lawyer can represent cliéBtf he has previously represented
the disqualification after full disclosuté. client A. However, in a joint defense scenario, the attorney
already represen® at the time he creates an attorney-client
relationship with coaccused. All attorney-client relation-

104. In determining conflict-of-interest issues, it is appropriate for courts to consider applicable ethical guileéreegWheat 108 S.Ct. at 1697; United States
v. Cheshire, 707 F. Supp. 235, 238-41 (N.D. La. 1989).

105. AR 27-26supranote 85, Rule 1.9, at 13.

106. Id. Rule 1.9, cmt. (“Disqualification from subsequent representation is for the protection of clientseeM§jor Bernard P. Ingoldin Overview and Analysis
of the New Rules of Professional Conduct for Army Laviy@F ML. L. Rev. 1, 24 n.148 (1989) (“the disqualification rule is designed to benefit the former client . .

).

107. SeeAR 27-26,supranote 85, Rule 1.7 cmt. at 12. Rule 1.9 refers to Rule 1.7 for a determination of adverse interests. The comment ttaRge THes
principles in Rule 1.7 determine whether the interests of the present and former client are adverse.”

108. Interpreting an identical Arizona Rule 1.9, the Arizona State Bar opined that when a former client will appearasadipp withess against the attorney’s
present client, the interests of the two clients are materially adverse. The Bar opinion reasoned: the client's “objattiitt la¢ to discredit [the former client's]
testimony in any way feasible, including the possible suggestion of [the former client’s] own criminal culpability.” Adg.@hi91-05, at 8 (Feb. 20, 1991).

109. Ingoldsupranote 106, at 24. Not all conflicts may be waived; an attorney cannot properly seek a waiver “when a disinterested lanymroald that the

client should not agree to representation under the circumstances . . .."” ARsBpraBiote 85, Rule 1.7 cmt. at 1see alsd’rofessional Conduct Of Judge Advo-
cates, Judge Advocate General Instruction 5803.1A, Rule 1.7, cmt. 4 (13 July 1992) [hereinafter Navy RsP.C.]StBART, THE ETHIcAL TRIAL LAwYER 28.1, at

419 (State Bar of Arizona 1994) (Arizona Ethical Rule 1.7, cmt.). Further, in obtaining such consent, a lawyer may nbttappiaracer client directly if that
person is represented by another lawyer. AR 27%@@tanote 85, Rule 4.2 & cmt., at 26 (“This Rule also covers any person, whether or not a party to a formal
proceeding, who is represented by counsel concerning the matter in question.”).

110. Rule 1.6 permits a lawyer to reveal confidential information if the client consents; and, without client conseentagntain future criminal misconduct, in
cases of certain lawyer-client controversies, or when required or authorized by law. ARs@prafipte 85, Rule 1.6, at 9. In the case of a codefendant cooperating
with the prosecution, consent to reveal confidential information is unlikely and Rule 1.6’s exception would normally mblapfiome courts presume that an
attorney has received confidential communications in the course of representation.

111. AR 27-26supranote 85, Rule 1.9, cmt. at 14.

112. The comment to Rule 1.9 states that a reviewing body may examine the attorney’s “degree” of representation. ShRrane26,85, Rule 1.9, cmt. at 14
(“The lawyer's involvement in a matter can also be a question of degree.”).
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ships, and all terminations of such relationships, have occurred
in the same matter. Key to the ABA's analysis was the fact that a joint defense
agreement specifically stated that each lawyer did not represent
The comment to Rule 1.9 lends some support to this inter-the other members of the consortitith Accordingly, the other
pretation. lllustrations speak in terms of creating new attorney-members of the consortium were not the lawyer’s former cli-
client relationships after terminating a prior one. For example, ents for purpose of the ethical analysis. The lack of an attorney-
“a lawyer could not properly seek to rescind on behalfrodwa client relationship distinguishes the ABA opinion from the
client a contract drafted on behalf of a former clieft.’Addi- underlying premise of the joint defense doctrine that the law
tionally, an attorney who represents an accused at trial cannotiews each attorney involved in the joint defense effort as rep-
later represent a new client (the government), by serving agesenting all client¥?
government counsel in the appellate review of the édse.
Albeit the attorney’s representation of the coaccused is not Relying on the ABA rationale, counsel may successfully
“wholly distinct” from the underlying controversy, but again, argue that by entering into a formal joint defense agreement
the representation has not risen to the level normally envisionedlefining any attorney-client relationships, the parties to the
by the ethical rule&® In short, Rule 1.9 may not apply to joint agreement are beyond the reach of Rule 1.9. The counter argu-
defense relationships. ment is that the ABA opinion suggests that even if Rule 1.9 is
inapplicable because the requisite attorney-client relationship
A recent opinion of the American Bar Association (ABA) does not exist, joint defense attorneys owe a fiduciary duty to
applying substantially similar ethical rules offers only limited, codefendants that may necessitate disqualification.
and mixed, guidance. The ABA examined an attorney working
in an insurance defense firm who had represented a member of Assuming arguendo that the cooperating coaccused is a cli-
a joint defense consortium, but who had left the firm and hadent for Rule 1.9 purposes, an exchange of confidential commu-
been approached by a client seeking to file suit against othenications must, exist prior to any potential conflict of interest.
members of the consortiuff. In a formal opinion, the ABA  Although military courts have not addressed the issue, the
posited that the lawyer incurred an obligation to his former cli- weight of authority posits that there is no presumption that con-
ent not to disclose confidential information obtained as a resultfidential information has been imparted as part of a joint
of the joint defense relationship unless the former client con-defense relationshiff? Accordingly, the military judge must
sented to disclosufé” However, the ABA's position differed  conduct such an inquiry without revealing the substance of any
with respect to the lawyer’s obligation to other consortium privileged information to the government. Umited States v.
members, who had provided information in confidence. The Andersont?? the United States District Court for the Western
ABA opined that the lawyer had a “fiduciary obligation to the District of Washington satisfied its duty of inquiry by appoint-
other members of the consortium, which might well lead to dis- ing an independent counsel. This attorney interviewed all rele-
qualification” but that the lawyer did not labor under an ethical vant parties and prepared a report for the court, which was filed
obligation to the other consortium memb#gfs.

113. AR 27-26supranote 85, Rule 1.9 cmt. at 14 (emphasis adds#;alsad. (“When a lawyer has been directly involved in a specific transactidsequent
representation of other clients with materially adverse interests clearly is prohibited.”) (emphasisiddd&HE underlying question is whether the lawyer was so
involved in a particular matter that teebsequemntepresentation can be justly regarded as a changing of sides in the matter in question.”) (emphasis added).

114. Id. (“So also a lawyer who has defended an accused at trial could not properly act as appellate Government counsel inethievégpedlathe accused’s
case.”).

115. The comment asks “whether the lawyer was so involved in a particular matter that the subsequent representatidly cagadvdédsas a changing of sides
in the matter in question.” AR 27-2€ypranote 85, Rule 1.9 cmt. at 14. Typically, the accused’s attorney continues to advocate the defense position; it is the coop-
erating co-accused who has moved from the defense camp into the government’'s camp.

116. ABA Comm. on Ethics and Professional Responsibility, Formal Op. 95-395 (1995) [hereinafter ABA Formal Op. 95-395i¢@bf A Lawyer Who
Formerly Represented A Client In Connection With A Joint Defense Consortium”).

117. 1d. at 3.

118. Id.; seeWilson P. Abraham Const. v. Armco Steel Corp., 559 F.2d 250, 251 (5th Cir. 1977) (an attorney in a joint defense rdiatiaciséphis “fiduciary
duty” if he uses information obtained as a result of that relationship to the detriment of the codefendants).

119. ABA Formal Op. 95-395upranote 116, at 1.
120. See supraote 85 and accompanying text.
121. Seesupranote 95.

122. 790 F. Supp. 231 (W.D. Wash. 1992).
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under seal and reviewed in cam&?a.The district court then  ing disqualification of counséf® Accordingly, the issue
issued its opinion based on this report. remains ripe for litigation.

Finally, assuming the first two inquiries are answered affir- The Big Picture
matively, the court must determine if disqualification is man-
dated. The military judge enjoys some discretion in this area. In making a disqualification determination, a court must
In United States v. BiCoastal Cor3* the United States District  ultimately balance the rights and interests of the various parties,
Court for the Northern District of New York merged ethical and given the specific facts of the case. Permeating throughout that
Sixth Amendment analysis, balanced the interests of all par-analysis is the particular jurisdiction’s determination of the
ties1? and eventually determined that the interests of the code-value associated with the particular privilege. Because they
fendants in retaining their counsel heavily outweighed any have recognized, but not interpreted, the joint defense privilege,
competing governmental intere$ts.In Andersonthe federal military courts must determine how fervently military jurispru-
district court opined that even if confidential information was dence will embrace it.
exchanged, it was not of sufficient importance to affect coun-
sel’'s ability to effectively cross-examine the former joint Any evidentiary privilege is a reflection of society’s balanc-
defense membé# ing of various public policy consideratio#. Arguably, joint
defense relationships serve important public interests and
It is significant that, even if not disqualified, counsel may should not be easily eviscerated by placing an unrestrained dis-
not use confidential information obtained as a result of the joint qualification sword in the government’s hands. Positive public
defense relationship to the detriment of the cooperating wit- policy considerations include encouraging litigants to reduce
ness. Of the three known federal decisions addressing the issueffort and costs by sharing limited resour&&$acilitating the
all have recognized this restriction on couridel. presentation of “a coherent and plausible defense rather than
one riddled with immaterial inconsistencié&™encouraging
Limited Case Precedent full disclosure to attorneys in order to allow maximum legal
representation®®* and serving “to expedite trial preparation
On at least three occasions, federal prosecutors have beeand the trial itself.28®
defeated in their efforts to disqualify opposing counsel because
of a conflict of interest created by joint defense relationstifps. Conversely, any privilege limits the factfinder’s ability to
Although in each case the government lost on the specific factsascertain the truth and should be interpreted narr&évigoun-
the courts accepted the government’s basic position that jointervailing considerations against encouraging joint defense
defense relationships can create conflicts of interest necessitatrelationships focus on their potential for abuse. Joint defense

123. Id. at 232.
124. No. 92-CR-261, 1992 WL 693384 (N.D.N.Y. Sept. 28, 1992).
125. Id. at *2 (“The court must evaluate the interests of the defendant, the Government, the witness, and the public in vietsaffttieefparticular case.”).

126. 1d. at *3. In finding against disqualification, the court was impressed with the complex nature of the case and the lack ekpoessed by the former clients.
Id. at *3-4.

127. United States v. Anderson, 790 F. Supp. 231, 232 (W.D. Wash. 1992).
128. Id.; Bicoastal Corp.1992 WL 693384 at *2; United States v. McDade, No. 92-249, 1992 WL 187036 (E.D. Pa. July 30, 1992).

129. Forsgrersupranote 11, at 238-39 (citing United States v. Anderson, 790 F. Supp. 231 (W.D. Wash. 1992); United States v. McDade, 1882 BX3SD
11447 (E.D. Pa. July 30, 1992); United States v. Bicoastal Corp., 1992 U.S. Dist. LEXIS 21445 (N.D.N.Y. Sept. 28, 1992)).

130. Id.

131. McCormick On EviDeEnce 8 72, at 171 (1984) (“Their warrant is the protection of interests and relationships which, rightly or wrongly, are regh=idficéent
social importance to justify some sacrifice of availability of evidence relevant to the administration of justice.”). ofiaderédi protecting confidential communi-
cations, such as between an attorney and client, “is that public policy requires the encouragement of the communicatiertsohithese relationships cannot be
effective.” 1d, see alsd\ote,supranote 3, at 1287 (“balancing of the benefits and costs of recognizing the privilege.”)

132. Uelmansupranote 1, at 38 (“public policy should encourage litigants to share the expense of consulting experts”).

133. Peritosupranote 1, at 40.

134. 1d.; see alsdNote,supranote 3, at 1287 (“the joint defense privilege spurs beneficial disclosures among parties with common interests . . .”).

135. People v. Pennachio, 637 N.Y.S.2d 633, 635 (Sup. Ct. Kings County, 1995).
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relationships permit defense attorneys to stymie the govern-The two greatest mechanisms for controlling codefendants in
ment’s investigative efforts. Joint defense counsel can organizeorganizational settings simply do not exist in the armed forces.
a unified defense, restrict the flow of information to govern-
ment investigators while simultaneously sharing all available Improper Dissemination and Use of Privileged Information
information among themselves, and resolve inconsistencies in
the defense version of the facts, (i.e., get their stories An individual member of the joint defense effort may not
straight)!3” Further, such relationships limit the government’s unilaterally disclose confidential information received from
ability to persuade individual defendants to testify against other joint defense membéfs. However, preventing dissemi-
codefendant&® nation of privileged information to the government and enforc-
ing any joint defense agreements may prove difficult for the
Outside of the military, prosecutors view the joint defense defensé??
doctrine with disfavor in part because of its inherently coercive
nature in organizational settings. Typically, when a corporation In Kiely v. Raytheon Cg?# a federal district court viewed
learns it is under criminal investigation, key corporate employ- the enforcement of a joint defense agreement as being contrary
ees are presented with the option of bearing their own legalto public policy. John Kiely and his employer, Raytheon,
expenses or accepting the services of an attorney chosen by-entered into a joint defense agreement after learning that they
and friendly to—the corporatiol§® The corporation then  were under investigation for “receiving and disseminating
enters into a joint defense arrangement with the individual unreceipted classified DOD document$.”Kiely sued Ray-
attorneys:® In addition to bearing the potential burden of sub- theon, in part, for breach of contract after the defense contractor
stantial legal fees, employees who elect not to cooperate in aegotiated a plea agreement with the DOJ, without informing
joint defense run the risk of being viewed as disloyal, which Kiely or his lawye£4®
may affect subsequent employment decisions such as promo-
tions, transfers, or layoffs. The United States District Court for the District of Massa-
chusetts dismissed the lawsuit, positing that any breach failed
The factual scenario giving rise to concerns of abuse in ato cause Kiely any cognizable legal harm for which relief was
civilian organizational setting does not exist to the same extentavailable'*¢ The court opined that performance of this type of
in the military criminal context. Military accused are afforded contract “in accordance with the promises alleged would have
free counsel, regardless of their income level, and employmeninterfered with a federal criminal investigation and would
decisions do not depend on acceptance of military attorneys.

136. McCormick oN EviDENCE § 74 (1984) (“Since privileges operate to deny litigants access to every man’s evidence, the courts have generallyhemnsioued t
more broadly than necessary to accomplish their basic purposes.”).

137. Bennettsupranote 5, at 450 (“A senior Department of Justice prosecutor explained ‘[p]rosecutors are uneasy because they see ialjpoafd=rients],
even unintentionally, an opportunity to get together and shape testimosgg’nlsoForsgrensupranote 11, at 230-31 (Prosecutors argue that a “joint defense
arrangement allows its members to shape testimony and perhaps even coordinate perjury.”).

138. “Prosecutors do not like joint defense agreements for the same reason defense lawyers favor them: [t]hey caredisuitedltbgpgovernment can bring to
bear on an individual defendant, and they give individual defendants an overall view of multiparty cases.” Scheininger, &/ragwte 4, at 11-1%ee also
Forsgrensupranote 11, at 231 (sophisticated criminals can prevent less culpable subordinates or coconspirators from cooperatingseitimtéetgef. United
States v. Dolan, 570 F.2d 1177, 1182 (3d Cir. 1978) (a single attorney representing multiple clients “creates the podsibiiidants ‘stone-walling'—obstructing
Government attempts to obtain cooperation of one of a group of defenda®dsifya Perito,supranote 1, at 40 (defendants are not barred from cooperating, they
are only unable to disclose confidential information derived from the joint defense effort).

139. Seee.g.Kiely v. Raytheon Co., 914 F. Supp. 708, 710 (D. Mass. 1996) (“Raytheon hired and paid for a lawyer to represent Kiedjly) thedsiorporation
offers to indemnify the corporate employee for legal expenses, but only if the employee accepts an attorney chosen batitve. cbhgocorporation defends this
practice on the grounds that corporate indemnification provisions require the offer of such legal representation anatpruatlnshould be able to pick a “qual-
ified” attorney to fill that role.

140. Sege.g, Kiely, 914 F. Supp. at 710.

141. Seesupranotes 64-66 and accompanying text.

142. “Though in theory former codefendants may be able to prevent one another from breaching a former joint defensavpriilefpee trial, that is a hard right
to enforce. You simply cannot monitor [the former joint defense member] every minute. You may not be able to show Vieat gieg@iof prosecution knowledge
came from a breach by [the former member].” Uelnsapranote 1, at 38.

143. 914 F. Supp. 708 (D. Mass. 1996).

144. 1d. at 710.

145.1d. at 711. The day after Raytheon entered into the plea agreement, the DOJ indicted—and subsequently convicted—Kielpéyrtoafesipirud the United
States in violation of 18 U.S.C. § 371d.
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therefore have been contrary to public policy, if not actually

illegal.”*” The court continued:

An agreement by Kiely and Raytheon not to
talk to the government without the other’s
consent would have given either a potential
veto over the other’s furnishing relevant,
truthful information to investigators of crim-
inal activity. Such a veto would obviously
interfere with the investigation and might
even in some circumstances amount to a
criminal obstruction of justice. At the very
least, it would present a sufficiently substan-
tial impediment to the achievement of a
desired public good that a contract arranging
for such a veto power ought not to be sanc-
tioned by enforcemenit?

Because the joint defense privilege is an extension of the
attorney-client privilege, the defense could argue that the
appropriate remedy for any unwarranted governmental intru-
sion into the joint defense relationship should parallel those
remedies traditionally afforded to improper intrusions into the
attorney-client relationship. Courts have excluded evidence
after finding an improper intrusion into the attorney-client rela-
tionship on Fourth Amendment grounds, and as an infringe-
ment on the Fifth Amendment right to due process and the Sixth
Amendment right to effective assistance of couffdeh court
may suppress not only evidence directly attributable to the Con-
stitutional violation, but also any “fruits” or derivative evidence
of the violation'*?

While suppression of the evidence is the normal remedy, dis-
missal may be appropriate in extreme cases. In cases involving
government intrusion into the attorney-client relationship vio-

Although the remaining members of the joint defense group lative of the Sixth Amendment, the defendant must establish

can prevent the cooperating witness from testifying as to anydemonstrable prejudice before dismissal is approptfate.
privileged matter and from introducing any privileged object or Additionally, a court may dismiss the case in particularly outra-
writing,*° the defense may not be able to stop the former jointgeous cases of governmental miscond¥fctThe outrageous
defense member from providing privileged information to the conduct defense is premised on a Fifth Amendment due process
government. Attorney proffers and witness debriefings provide violation *® For Fifth Amendment violations, dismissal may be

ample opportunity for privileged information to be disclo$¥d.

appropriate “where continuing prejudice from the constitu-

However, this seemingly advantageous position for the prose-tional violation cannot be remedied by suppression of the evi-

cution may actually undermine the government'’s case.

dence.?® Such a violation is raré? existing only when the

146. Id. at 713-14. The only harm suffered by Kiely was his inability to strike a bargain with the government before Régtlaedri4.

147.1d. at 713. Kiely alleged that a written agreement required the parties to preserve information as confitleRtiaher, an additional oral agreement required
the defense contractor to notify Kiely of an intention to enter into plea negotiations and to disclose information thaathy iooemded to reveal to the DAA.

148. Id. at 714.

149. MCM,supranote 9, M.. R. Bvip. 501(b)(4);see alsdUnited States v. Stotts, 870 F.2d 288, 290 (5th @, denied493 U.S. 861 (1989) (codefendants
precluded defendant from calling his former attorney to testify about statements made in a joint defense meeting condefairdatités innocence).

150. The military and federal systems recognize a crime fraud exception to the attorney client privilege. United Sithe8%.Nbh 138, 140 (C.M.A. 1992)
(“The lawyer-client privilege does not apply to ‘communications . . . which further a crime or fraud.™) (citing UnitedvStatesns, 857 F.2d 529, 540 (9th Cir.
1988),cert. denied492 U.S. 906 (1989)). This exception should apply to the joint defense privilege, particularly when the cooperatingjribdafarjse member
knows that other joint defense members are obstructing justice by hiding or destroying evidence; or providing false tegtiexwigwis, before the grand jury or
in an Article 32 hearing.

151. Stone & Taylorsupranote 33, at 1-7 (citations omitted). “A Fifth Amendment due process violation may occur when government interferenteneyn at
client relationship results in ineffective assistance of counsel or when the government engages in outrageous condustatdsnitddarshank, 777 F. Supp. 1507,
1519 (N.D. Cal. 1991). If the misconduct occurs after the initiation of adverse criminal proceedings, government inteiferthecattorney client relationship

may violate the Sixth Amendment right to coundeél. Further, the fruit of the poisonous tree exclusionary doctrine “applies to evidence obtained in violation of the
Sixth Amendment right to counsel as well as the Fifth Amendment right to due proltbs#.”1519 n.11 (citations omitted).

152. People v. Pennachio, 637 N.Y.S.2d 633, 635 (Sup. Ct. Kings County, 1995) (in the context of a joint defense relatitimshipfeiifdants can show that the
prosecutor interfered with their attorney-client relationship or otherwise show government misconduct, suppression & deideatoe would be appropriate”);
seeUnited States v. Schwimmer, 892 F.2d 237 (2d Cir. 19&9j, denied502 U.S. 810 (1991) (remanding to determine if government made derivative use of infor-
mation protected by joint defense/attorney-client privilege).

153. United States v. Ofshe, 817 F.2d 1508, 1515 (11th Cir. 1987) (criminal defense attorney wore a “body bug” for govElanadiing to client) (citing United
States v. Morrison, 449 U.S. 361 (198kpe alsdJnited States v. Melvin, 650 F.2d 641 (5th Cir. 1981).

154. Seee.g.Marshank 777 F. Supp. at 1524 (dismissing indictment). “It is an accepted principle of due process that police misconduct nu&ragecss dhat
the government will be absolutely barred from prosecuting the case.” United States v. Langer, 41 M.J. 780, 784 (A.FAGp.Q88E).

155. United States v. Ahluwalia, 807 F. Supp. 1490, 1494 (N.D. Calif. 280@B0 F.3d 1143 (9th Cir. 1994) (citing United States v. Russell, 411 U.S. 423 (1973));
accordLanger 41 M.J. at 784.
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government’s misconduct is “fundamentally unfair and ‘shock- relationship that may eventually foreclose the possibility of
ing to the universal sense of justicé?®’ securing an advantageous plea agreement.

Finally, confidential communications protected by the attor- Keeping the Genie in the Bottle
ney-client privilege are inadmissible at trial and erroneous
admission of such evidence may afford the accused an opportu- What can the military defense counsel for joint defense
nity for post-trial redress. When the error is prejudicial, the memberA do to preclude either the government or counsel for
findings of guilt may be set asid®. Harmless error may still  joint defense membes from using privileged information in
cause a reassessment of the sent®hdeor example, imdicks B’s Article 32 hearing and court-martial? In short, counsel
v. CommonwealtK! the Court of Appeals of Virginia, finding  should raise the privilege wherever and whenever possible.
prejudicial error, reversed a possession of heroin conviction
after the trial judge erroneously admitted the defendant’s confi- Initially, As attorney should seek to preclude use of the priv-
dential admissions to a codefendant’s attorney, in violation of ileged communication early in the criminal process by contact-
the joint defense privilegé? ing both defense and trial counsel to make them aware of the
issue and request that they not use the privileged communica-
When the government has not deliberately compelled thetions. Counsel should remind trial counsel of the United States
disclosure of information privileged by virtue of the existence Court of Military Appeal’s broad admonition ldnited States
of a joint defense relationship, suppression of evidence directlyv. Ankenythat the government is precluded from using improp-
or indirectly obtained from such disclosure would be inappro- erly divulged privileged communications “in any wa$g"Fur-
priate and contrary to public polié§?2 Under such circum-  ther, As defense counsel should ref#s counsel to Rules 1.6
stances there is no governmental misconduct to deter. and 1.9 of theArmy's Rules for Professional Conduct for Law-
yers arguing thal was his client by virtue of the joint defense
Further, if the inadvertent or innocent receipt of privileged doctrine and that any unauthorized disclosure of joint defense
information threatens the government’s case, prosecutors willcommunication would be unethical.
be extremely hesitant to accept the cooperation of former joint
defense codefendants. Under such circumstances, entering into Nothing preclude#s counsel from filing an objection to the
a joint defense relationship will effectively bar future coopera- use of the privileged information witis Article 32 investigat-
tion agreement& and ultimately threaten the continued exist- ing officer. The law of privileges applies during an Article 32
ence of joint defenses in criminal cases. Defense counsel willinvestigationt® and third parties may invoke the attorney-cli-
be extremely hesitant to enter into any form of joint defense ent privilege regarding their confidential communicatiés.

156. Marshank 777 F. Supp. at 1521-22 (citations omitted).
157. Ofshe 817 F.2d at 1516 (invoked only “in the rarest and most outrageous of circumstances.”).

158. Marshank 777 F. Supp. at 1523 (citation omittesige alsdJnited States v. Russell, 411 U.S. 423, 432 (1973); United States v. Bell, 38 M.J. 358, 373 (C.M.A.
1993) (Gierke, J., dissenting).

159. Seee.g.Nelson 38 M.J. at 716-17 (rape conviction reversed after communications protected by attorney-client privilege were erronetbedig\adrdefense
objection); United States v. Moreno, 20 M.J. 623 (A.C.M.R. 1985) (premeditated murder conviction set aside after imprepat afloasfidential communication

protected by clergy privilege).

160. United States v. Henson, 20 M.J. 620 (A.C.M.R. 1985) (attorney-client priviéegénited States v. Tipton, 23 M.J. 338, 345 (C.M.A. 1987) (marital privi-
lege).

161. 439 S.E.2d 414 (Va. Ct. App. 1994).
162. 1d. at 416.

163. SeePeople v. Pennachio, 637 N.Y.S.2d 633, 637 (Sup. Ct. Kings County 1995) (the privilege “should not be extended to erolceleewed from a vol-
untary disclosure of privileged common interest communications”).

164. United States Sentencing Guideline (U.S.S.G.) section 5 K1.1 provides that, upon motion by the United States, depart duaynward from the sentencing
guidelines to reflect the defendant’s substantial assistance. Frequently, defendants seek to cooperate with the prosdmutiorethuce their sentences. A defen-
dant’s ability to earn a 5K departure may be adversely affected by his inability to testify about incriminating statemdrytsodediendants in joint defense meetings
or about information obtained indirectly as a result of information obtained through the joint defense relationship.

165. 30 M.J. 10, 16 (C.M.A. 1990).

166. United States v. Martel, 19 M.J. 917, 922 (A.C.M.R. 1985); Mfiiranote 9, M.. R. Evip. 1101(d).

167. United States v. Romano, 43 M.J. 523, 529 (A.F. Ct. Crim. App. 1995).
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The right to assert the attorney-client privilege applies equally counsel can monitor the flow of information to the prosecution,
to nonparty joint defense members questioned about communishare information and resources among themselves, resolve
cations protected by the joint defense docttfieActing on insignificant factual inconsistencies or questions, identify and
behalf of A, counsel should be able to lodge an objection with investigate important inconsistencies, and prepare a unified
B's investigating officer to preclude consideration of privileged legal defense. In short, the joint defense doctrine contributes to
communications even thoughis not testifying at the proceed- the quality of legal representation.
ing.

However, joint defense relationships are fraught with poten-

Similarly, nothing in theManual for Courts-Martialor mil- tial problems. Defense counsel must ensure that the prerequi-
itary case law precludeSs counsel from seeking appropriate sites for the privilege have been satisfied before exchanging
relief at an Article 39(a) session bef@'s military judge. Mil- informatiort™*and must be prepared to contend with the ethical

itary Rule of Evidence 501(b) states that a claim of privilege and tactical problems associated with defecting joint defense
may be raised “ byny person” to “[p]revent another from members. Similarly, prosecutors should be prepared to meet
being a witness or disclosing any matter or producing any the litigation challenges presented by a unified defense front
object or writing.” Indeed, Military Rule of Evidence 512(a)(2) and be cognizant of the legal issues raised once a joint defense
contemplates the invocation of a privilege by a third piatty. member defects to the government.

Conclusion The joint defense doctrine presents both advantages and
danger to both sides of the bar and presents a fertile field for lit-
The joint defense doctrine provides a potentially effective igation. Ultimately, the military courts must determine the
means for parties with common legal interests to organize theimparameters of this legal doctrine.
efforts and present a unified front in virtually any type of legal
proceeding’ Joint defense relationships are particularly
effective in criminal cases involving multiple accused. Defense

168. Id.

169. The rule provides, in relevant part: “The claim of privilege by a person other than the accused whether in theopeeging r upon a prior occasion nor-
mally is not a proper subject of comment by the military judge or counsel for any party.” M@knote 9, M. R. Bvip. 512(a)(2).

170. “The rule with respect to privileges applies at all stages of all actions, cases, and proceeghngs. B/ . 1101(c);see alsdICM, supranote 9, M. R.
Evip. 1101(b) (“at all stages of all actions, cases, and proceedings”). In the federal system, privileges apply beforeuhe grtniadlition proceedings, criminal
preliminary examinations, sentencing determinations, probation revocation proceedings, arrest and search warrant detenchipaitiosiease proceedingspF
R. Evio. 1101(d). The military rule of privilege applicability is equally broad. Privileges apply at all courts-martial, Artele@8jons, Article 32 investigative
hearings, Article 72 vacation of suspension proceedings, and pretrial restraint determinationssupt@ibte 9, M.. R. Evip. 1101.

171. Because of the judicial view that a joint defense attorney represents all joint defense members for purposes ofitldefemseneffortsee supranote 90),

the potential problems associated with the break up of joint defense relationships, and the assumption of additionad ebl@aéomembers of the joint defense
effort by the accused’s attorney, Army Rule 1.7 ofRudes of Professional Conduct for Lawyeray apply. Accordingly, an attorney should discuss with the client
the possible disadvantages and additional obligations associated with joint defense relationships, and obtain the elignbefovasentering into such a relation-
ship. SeeAR 27-26,supranote 85, Rule 1.7, at 11. Further, Rule 1.6(a) appears to mandate client consent before an attorney may reveal comfidienitations

to other joint defense counskl. Rule 1.6, at 9 (“A lawyer shall not reveal information relating to representation of a client unless the client consemsuaitegion
....");see Romanal3 M.J. at 529 n.10 (“obtain client consent before revealing information to another defense lawyer, even one whoseanctat la@m concert

of interest”).
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